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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: SmtiD.Boro, A.J.S 
             Civil Judge, Dhubri 

 

Title Appeal No. 50/2017 
22nd day of August, 2019 
 

Mobaroq Hoque ……........ Appellant 

-Versus- 

Ali Hussain and others.        ...........   Respondents 

This appeal coming on this day (or having been heard on) 26-07-2019 

In the presence of: 

Mr. N.A.Sk.  ............................  Ld. Advocate for Appellant. 

Mr.J. Talukdar ............................    Ld. Advocate for Respondents. 

And having stood for consideration to this day, the Court delivered the following 

judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellant/plaintiff on being aggrieved and 

dissatisfied with the judgment and decree dated 24-10-2017 passed in connection with 

T.S. No. 547/2010 by learned Munsiff No.1, Dhubri, whereby Ld. TrialCourt dismissed 

the suit. 
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2. Upon admission of the appeal for hearing, notices were issued to the respondents and 

original case record of T.S. No. 547/10 was called for and received and the 

respondents/defendants have appeared and contested the appeal.  

3. The appellant/plaintiff filed this appeal on the following grounds :- 

1. The Ld. Trial Court has committed wrong, ignoring the issues framed earlier 

and restrained to five issues. 

2. The Ld. Trial Courtdecided issue No.1 & 2 in favour of the plaintiff/counter-

claimant and decided issue No.3 against the plaintiff/ counter-claimant. 

3. The Ld. Trial Courtought to have considered the facts and documents in 

record that defendant got his name mutated by Mutation Case No.297/2010 and 

againstthe said mutation order Maleka Bewa immediately preferred Mutation Appeal 

No.50/2011 to set aside the order of ASO. 

4. The Ld. Trial Court misconceived the facts and provisions of land in holding 

that Maleka Bewa the seller of sale deed No.1359/2010 has not challenged the sale 

deed rather in W.S. of T.S.No.547/2010 Maleka Bewa, the original owner of the suit 

land admitted selling of S/L to defendant No.1 Ali Hussain. 

5.  The Ld. Trial Court ought to have consideredthe evidence of Sahibor Rahman 

(P.W.3 in T.S.No.88/11) and P.W.2 in T.S.No.547/10 to find out the truth that Mobaraq 

Hoque is possessing the suit land since 30/32 years, there was an agreement to sale 

the S/L between Sahibor Rahman and Maleka Bewa for consideration of Rs.1,35,000/-

(Rupees one lakh thirty five thousand)only and advance of Rs.2000/-(Rupees two 

thousand)onlywas returned. 

6. The Ld. TrialCourt ought to have discussed plaint and written objection 

against Counter-claim of the plaintiff in T.S.No.88/2011 W.S. and evidence in 

T.S.No.547/10. 
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7. The Ld. TrialCourt ought to have applied his judicial mind, discussed the 

pleadings of the plaintiff.   

4. I find it necessary to give brief description ofthe plaintiff’s case. The plaintiff’s suit is 

for specific performance of contract.  

5. The suit was originally filed against (1) Maleka Bewa, (2) Ali Hussain and (3)Jyosna 

Begum as principal defendants and proforma defendant No.(1) Motiur Rahman and 4 

others. But later on the name of Maleka Bewa and Motiur Rahman were struck out due 

to their death and the plaintiff submitted amended plaint. I have described the 

plaintiff’s suit as per the amended plaint.  

6. Lt. Maleka Bewa is the mother of the plaintiff, defendant No.2 and proforma defendant 

No.1 &2and she had a plot of land at Bidyapara Pt.I, MyadiPatta No.32(N), Dag 

No.46(N) part area 9 ½ (nine & half) lecha and is the suit land.Lt. Maleka Bewa by the 

influence of defendant No.1 made an agreement to sell the suit land to proforma 

defendant No.3fixing consideration at Rs.1,35,000/-(Rupees one lakh and thirty five 

thousand)only and also took an advance of Rs.20,000/-(Rupees twenty thousand)only 

secretly without the knowledge of the plaintiff and proforma defendant No.1 & 2. The 

plaintiff and the proforma defendants after coming to know about the conspiracy made 

written objection to Sr. Sub-Registrar, Dhubri and ultimately sale was stopped. There 

was a sitting in April/2010 to solve the dispute between the plaintiff and the 

defendants and the salish decided that the defendant No.1 & 2 would return the 

advance amount to the proforma defendant No.3 and accordingly on the same day 

returned Rs.14,000/-(Rupees fourteen thousand)only to proforma defendant No.3and 

promised to return the rest Rs.6000/-(Rupees six thousand)only later. The proforma 

defendant No.3 promised to return the bainapatra after return of the Rs.6000/-(Rupees 

six thousand)only. The plaintiff, defendants, proforma defendant No.1 & 2 and local 

leading people decided in June, 2010 that Maleka Bewa will sell the suit land to the 
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plaintiff at the same consideration amount of Rs.1,35,000/-(Rupees one lakh thirty five 

thousand)only. The plaintiff took time to accumulate the amount. It was also agreed 

that Maleka Bewa will keep Rs.35,000/-(Rupees thirty five thousand)only for her own 

maintenance and will give the rest amount of Rs.1,00,000/- (Rupees one lakh)only to 

her children i.e. the plaintiff, defendant No.2 and proforma defendant No.1 & 2. The 

plaintiff is residing in the suit land since last 30/32 years by erecting three houses 

etc.etc. Lt. Maleka Bewa also lived with the plaintiff earlier. But on the bad counsel of 

the defendant No.1& 2 left the house of the plaintiff and started to live at the house of 

defendant No.1&2. The defendant No.1 taking the advantage that Maleka Bewa is 

residing with him, made contract to sell the suit land with proforma defendant No.3 for 

his illegal gain and harassment of the plaintiff. The defendant No.1is the husband of 

defendant No.2 and brother-in-law of the plaintiff.The plaintiff came to know from the 

proforma defendant No.3 that the defendants returned the rest Rs.6000/-(Rupees six 

thousand)only to him and also took back the bainapatra from him. The plaintiff has 

already accumulated the consideration money of Rs.1,35,000/-(Rupees one lakh thirty 

five thousand)only for purchasing the S/L, but Maleka Bewa at the bad counsel of 

defendant No.1 & 2 denies to execute sale deed in favour of the plaintiff and is 

demanding more money from the plaintiff and if the plaintiff is disagreed to pay the 

excess money, she will sale the S/L to outsider.The defendants are blackmailing the 

plaintiff and are trying to take possession of the S/L by dispossessing the plaintiff. The 

defendant No.1 & 2 tried to fill up earth by tractor but could not succeed due to 

interference of local people. The defendants have no right to sale the suit to the 

outsider depriving the plaintiff and plaintiff has pre-emption right to purchase the suit 

land from Maleka Bewa.Hence, this suit.  

7. The defendant No.1to 3 contested the suit by filing written statement. In the written 

statement that they contended that the suit is not maintainable in facts and in law. 
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8. It is stated that defendant No.1 Ali Hussain purchased the suit land from Maleka Bewa 

vide Regd. Sale Deed 1359 dtd. 27-10-10 after obtaining permission from the Deputy 

Commissioner, Dhubri vide letter No.DRS 16/2010/1184 dtd.25-10-10. So the question 

of agreement with the proforma defendant No.3 to sell the suit land is not 

maintainable.No agreement was made between Maleka Bewa and proforma defendant 

No.3 and no consideration money of Rs.1,35,000/-(Rupees one lakh thirty five 

thousand)only was fixed with the plaintiff for the suit land. Maleka Bewa sold the suit 

land to defendant No.1 including the houses and other assets. Maleka Bewa was the 

exclusive owner of the suit land and she voluntarily sold the suit land to defendant 

No.1 by sale deed No.1359 dtd.27/10/10. In order to grab the land, the plaintiff has 

filed this false case. The defendant No.1&2 are the son-in-law and daughter of Maleka 

Bewa and they took adequate care of Maleka Bewa as she was ousted by the plaintiff. 

So the question of pre-emption/preferential right to purchase the suit is in favour of 

the defendant No.1.So, the defendantshave prayed to dismiss the suit with costs. 

9. The Ld. TrialCourt framed the following issues: 

1) Whether the suit is maintainable in law and facts? 

2) Whether there is cause of action for the suit? 

3) Whether the plaintiff is entitled to decree as prayed for?? 

4) To what other relief/s the parties are entitled to in law and in equity? 

10. As both TS No.547/10 and TS No.88/11 were disposed of together, the Ld. Trial Court 

has reconstructed the issues in a single set and decided both suits together by same 

judgment. The issues are as follows— 

(1) Whether the suit and counter-claim maintainable? 

(2) Whether there is cause of action for the suit as well as counter-claim? 

(3) Whether the sale deed No.1359/10 is fraudulent and illegal and is liable to be 

cancelled? 
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(4) Whether the plaintiff/counter-claimant are entitled to the reliefs as prayed for? 

(5) What relief(s) the parties are entitled to get? 

11. Points for determination: 

(1) Whether the plaintiff/appellant had been able to prove that there was a sale 

agreement with him and Lt. Maleka Bewa? 

(2) Whether the Ld. Trial Court erred in reaching the findings? 

12.  Discussions, Reasons and Decisions: 

13. Point No.1 & 2: 

14. There are two cases between the same parties in respect of the same subject-matter. 

One is TS No. 547/10 and the other is TS No.88/11 which were disposed of by the 

same judgment. This instant appeal relates to TS No.547/10. Another appeal being TA 

No.49/17 relates to TS No.88/11. TS No.88/11 was filed by defendant No.1 Ali Hussain 

against the plaintiff which was later on withdrawn. The plaintiff who is the defendant in 

TS No.88/11 has filed Counter-Claim. The Ld. Trial Court dismissed the suit and the 

counter-claim by the same judgment. The plaintiff of TS No.547/10 is the counter-

claimant of TS No.88/11. 

15. The plaintiff’s point is that it was decided that his mother Lt. Maleka Bewa will sale the 

S/L to the plaintiff at Rs.1,35,000/-(Rupees one lakh thirty five thousand)only. Clearly 

there is no written sale agreement between the plaintiff and his mother. The plaintiff in 

order to prove about this decision has narrated a fact that an agreement was done 

earlier to sale the S/L to proforma defendant No.3; but as the plaintiff objected, it was 

decided to return the advance money to the proforma defendant No.3.The advance 

amount taken from the proforma defendant No.3 was also returned back. In a village 

meeting held in June, 2010 it was decided that plaintiff’s mother Lt. Maleka Bewa will 

sale the S/L at the same rate which the proforma defendant No.3 would have paid to 

his mother i.e. Rs.1,35,000/-(Rupees one lakh thirty five thousand)only. But the 
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defendant No.1 & 2 are trying to dispossess the plaintiff S/L. Hence, the plaintiff claims 

that it should be declared on the basis of the decision taken in the village meeting that 

the plaintiff has preferential right to purchase the S/L from defendant No.2, proforma 

defendant No.1 & 2 who are the heirs of Lt. Maleka Bewa and other reliefs.  

16. Now, the defendants’ plea is that Lt. Maleka Bewa who is the mother-in-law of the 

defendant No.1 and mother of defendant No.2 willingly executed the sale deed. Both 

defendants took care of Lt. Maleka Bewa while she was ousted by the plaintiff. 

17. The plaintiff has claimed that he has the preferential right to purchase the S/L on two 

grounds—firstly, the plaintiff is residing in the S/L by constructing house and secondly 

it was decided in village meeting that Lt. Maleka Bewa will sale the S/L to the plaintiff. 

18. In support of claim of agreement to sale the S/L to the proforma defendant No.3 by Lt. 

Maleka Bewa, the plaintiff’s side has examined the proforma defendant No.3 Sahibar 

Rahman as PW2. The defendants’ side could not shake the PW2. PW2 said that the 

advance money given by the proforma defendant No.3 was also returned to him. DW1 

Ali Hussain who is the defendant No.1 has said in his cross-examination that he got his 

name mutated after the purchase. The defendant No.1 has admitted in his cross-

examination that his mother-in-law Lt. Maleka Bewa preferred appeal against his 

mutation over the suit land. It has come out in cross-examination of DW1 that there 

was agreement to sale the suit land to Khateza Khatun who is the wife of proforma 

defendant No.3 and not with the proforma defendant No.3 at Rs.1,35,000/-(Rupees 

one lakh thirty five thousand)only. DW2 Hussena Begum who is the wife of DW1 and 

daughter of Lt. Maleka Bewa (own sister of the plaintiff) has said in her cross-

examination that there was a talk for sale of the suit land with Sahibar Rahman 

(proforma defendant No.3) but she said that she does not know whether there was a 

written agreement or not for consideration ofRs.1,35,000/-(Rupees one lakh thirty five 

thousand)only. The defendants’ side had examined one Sohor Ali as DW3 who is 
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claimed to be one of the witnesses of the sale deed No.1359 dtd.26/10/2010. Ext.A is 

the certified copy of sale deed No.1359 dtd.26/10/10. The DW3 could not show his 

signature before the Court in Ext.A same being certified copy. The question is not 

whether Lt. Maleka Bewa had executed the Ext.A or not. The plaintiff’s side had not 

denied execution of sale deed No.1359/2010 by Lt. Maleka Bewa in favour of the 

defendant No.1. Hence, execution of the sale deed No.1359/2010 by Lt. Maleka Bewa 

is not required.  

19. For specific performance of contract there should be a contract between two persons. 

Here it is clear that there was no contract/agreement between the plaintiff and his 

mother. Under such circumstance, I find that the appeal has no merit. I find that the 

the plaintiff/appellant had not been able to prove that there was a sale agreement with 

him and Lt. Maleka Bewa and accordingly I find that the Ld. Trial Court has not erred 

in reaching the findings. 

20. In view of the above findings, this title appeal is dismissed on contest with cost. The 

impugned judgment and decree dated 24-10-2017 passed in connection with T.S. No. 

547/10 by learned Munsiff No.1, Dhubri is hereby affirmed.  

21. Prepare decree accordingly. 

22. Send back LCR along with a copy of judgment. 

23. Given under my hand and seal of this Court this 22ndday of August, 2019. 

Typed by me— 

 

 

    D. Boro        D. Boro 

                Civil Judge, Dhubri         Civil Judge, Dhubri 


